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ATTN: Laurie Duarte 

Washington,D.C. 20405 


July 5,200l 

FtE: FAR Case 2001-014 

Dear Ms. Duarte: 

On behalf of the more than 165,000 members of the Society for Human Resource 
Management (SHRM), SHRM submits the following comments regarding the proposed rule 
issuedby the Federal Acquisition Regulatory Council (FAR Council) on April 3, 2001 to repeal 
the final rule addressing contractor responsibility (published on December 20, 2000 in the 
FederalRegisterat 65 FR 80255), hereinafterreferred to asthe “final rule.” 

STATEMENT OF INTEREST 

The Society for Human Resource Management (SHRM) is the leading voice of the 
human resourceprofession. SHRM provides education and information services, conferences 
and seminars,Government and media representation, online services and publications to more 
than 165,000professional and student members throughout the world. The Society, the world’s 
largest human resource managementassociation,is a founding member of the North American 
Human ResourceManagement Association (NAHRMA ) and a founding member of the World 
Federationof PersonnelManagementAssociations (WFPMA). 

SHRM members provide human resource guidance and advice to the businesseswith 
which they are associated,including federal contractors who contract with the Department of 
Defense, the General Services Administration and the National Aeronautics and Space 
Administration. It is SHRM members who would be key to complying with employment and 
labor laws and facilitating the certification the NPRM would require. 
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SPERMwould also like to endorse and support the comments provided to the General 
Services Administration (GSA) by the National Alliance Against Blacklisting (NAAB). We 
provide here comments on areasof particular concern to SHRM and its members relating to the 
provisions impacting labor and employment laws. In doing so, SHRM does not suggest 
agreement with the proposed blacklisting of federal contractors for alleged failures of 
satisfactory compliance with tax, environmental, antitrust or consumerprotection laws but leave 
commentson thosematters to personsand organizationswith expertisein those areas. 

EXECUTIVE SUMMARY 

The members of SHRM are fully committed to meeting the myriad requirements of labor 
and employment law in today’s workplace. As experienced and trained professionals, they 
spend their work lives advising and guiding U.S. businesses to ensure lawful and safe 
employment practices. SHRM Molly supports the repeal of the final rule regarding contractor 
responsibility. The final rule erroneously allows untrained and inexperienced federal COs to 
make credibility and evident&y determinations and to disqualify any company considered to 
haveviolated a labor or employment law, andtherefore should be repealed. 

SHRM believes that the final rule should be repealed because it takes federal 
procurementpracticesin a direction that is exactly contrary to recent reform initiatives which are 
more in line with commercial practicesthat facilitate greaterprivate sector participation.’ While 
it is a worthy goal to increasean employer’s compliance with laws and regulations, the changes 
made by the final rule threaten fair, full and open competition in federal contracting - severely 
impacting the approximately 300,000 corporations, small businesses,colleges and universities, 
hospitals, charities, research centers and other organizations who contract with the Federal 
Government. 

In addition, the final rule impermissibly created additional remedies beyond those 
legislated by Congressin the labor and employment statutesat issue. Such additions are beyond 
the authority of the FAR Council or COs and will almost surely be subject to legal challenge. 
Indeed, the final rule inappropriately authorizes a CO to disqualify a contractor before a Final 
Agency Decision were issuedon an alleged employment and labor law violation and well before 
the contractor had the opportunity to exercise its First Amendment right to appeal a Final 
Agency Decision to the courts. The momentary political advantagethat might be gained by the 
final rule will not survive the long-term damageto the procurementprocess. 

The final rule’s changesto the cost principles are also problematic and without sound 
justification. In this regard, SHRM notes specifically that the final rule’s disallowance in FAR 
Part 31.205-21 of certain labor relations costs associatedwith union organizing campaigns are 

I Seecompetition in Contacting Act, Pub. L. No. 98-369; Federal Acquisition Streamlimng Act, Pub. L. No. 
,’ 103-355;Clinger-CohenBill, Pub. L. No. 104-106. 
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specifically authorized by the National Labor Relations Act, 29 U.S.C. 5 158(c) (“‘NLRA”), and 

the First Amendment and cannot legitimately be disallowed without interfering with a 

contractor’s legitimate statutory and constitutional rights. 


COMMENTS 

I. FAR PART 9, CONTRACTOR RESPONSIBILITY 

A. 	 The Final Rule Inappropriately Expands the Responsibilities of 
Contracting Officers. 

The final rule turns COs into auxiliary law enforcement personnel with “jurisdiction” 
over an incredibly broad swath of law: they would declareineligible any federal contractor with 
less than satisfactory compliance with laws governing labor and employment, tax, the 
environment, antitrust and consumerprotections. There is no justification for such an expansion 
of CO responsibilities and many reasonswhy it would be irresponsible. 

Current law and regulation required a CO to award federal contracts to “responsible” 
contractors.* The FAR lists seven factors to guide a CO, which include a satisfactory 
performance record and a satisfactory record of integrity and business ethics.3 In making this 
determination, a CO must resolve on a caseby casebasis whether the contractor has the present 
ability and capacity to perform only the proposedcontract. This is already a relatively subjective 
standardand the CO has wide discretion. However, the overriding threshold question is whether 
a prospectivecontractor has the ability, resources,and willingness to deliver goods and services 
to the FederalGovernment. 

The nature of the inquiry intended by the FAR requirement that a contractor demonstrate 
“integrity and business ethics” is representedby Part g-104.3. This section applys the terms in 
their common senseand traditional meaning, i.e., to addressfraud, crimes and conspiracies,and 
in a manner that is consistent with their meaning in the FAR over the years. It is an entirely 
different matter to assertthat a violation of one of any number of employment laws demonstrates 
that a contractor lacks integrity or ethical behavior. Stretched into this new arena, the terms 
“integrity’ and “business ethics” lose their meaning altogether and lose their ability to guide 
decisionmaking by COs or to predict qualification for federal contracting. 

Without repeal, the final rule will add to a CO’s responsibility by affrmatively requiring 
a CO to include in its responsibility determination whether a contractor is in “satisfactory 
compliance” with federal, state, local, municipal, and foreign labor and employment laws, 

2 FAR.9 103(a). 
,: 3 FAR.9.104-l(a)-(g) 
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among others.4 In making this determination, the CO is free to “consider all relevant credible 

information,” putting the CO in the place of a formal adjudicator as to whether a violation of a 

labor or employment law may have occurred. Indeed, the final rule provides that a CO must 

consider unreviewed decisions of Administrative Law Judges and allows COs to consider 

administrative complaints. 


This approach contains two basic flaws. First, COs are neither trained nor experienced to 
take on the task of determining “satisfactory compliance” with the myriad of labor and 
employment laws that govern the modem workplace. Second, the proposed regulation carefully 
fails to provide meaningful guidance in making these determinations and leaves prospective 
contractors to deal with the idiosyncrasies of what individual COs believe is relevant and 
credible. Both problems are fatal in the critical and high-stakes world of federal contracting. 

COS are experts in the maze of federal contract regulations. That said, the final rule 
assumes that COs are also experts in all other areas of law governing the workplace. A quick, 
but not exhaustive review of just federal labor, employment and consumer protection laws 
exceeds 70 different federal statutes.’ Such a review does not account for the countless rules and 

4 65 Fed. Reg. 80,256 (2000) Part 9 - ContractorQualificanons. 
5 The Fair Labor StandardsAct of 1938 (FLSA); The Walsh-Healy Act of 1936, The Contract Work Hours 
and Safety Standard Act; Title VII of the Cwil Rights Act of -1964; The Equal Pay Act of 1963; The Age 
Discmmnationm EmploymentAct (ADEA); Executive Order 11246; The Vietnam-Era Veteran’s ReadJustment 
AssistanceAct (VEVRAA); The Uniformed Services’ Employment and ReemploymentRights Act (USERRA); The 
Americanswith Dlsabilitles Act (ADA); The RehabibtationAct of 1973;The Railway Labor Act of 1926, The 
NationalLabor RelationsAct of 1935(NLRA): TheWagnerAct; The Labor-ManagementReportmgandDisclosure 
Act; The Employee Retirement Income Security Act of 1974 (ERISA); The Health Insurance Portability and 
AccountabilityAct (HIPAA); The Newborns’ and MothersHealth ProtectionAct (NMHPA); The Mental Health 
Parity Act of 1999 (MHPA); The Consolidated Omnibus Budget Reconciliation Act (COBRA); The Family and 
Medical LeaveAct (FMLA); The OccupationalSafetyandHealthAct; The Immigration andNahonality Act; Tire 
EmployeePolygraphProtectionAct of 1988 (EPPA);The Drug FreeWorkplaceAct; The PersonalResponsiblbty 
and Work Opportunities Act; The Worker Adjustment and Retraining Notification Act (WARN); The Federal 
Insurance Contributions Act (FICA); The Immigration Reform and Control Act of (IRCA) 1986; Internal Revenue 
Code; The Federal Unemployment Tax Act (FUTA); The Federal Income Tax Code; The Clean Au Act; The 
Federal Water Pollution Control Act (FWCPA, The Safe Drinkmg Water Act (SDWA); The TOXICSubstances 
Control Act (TSCA); The ResourceConservation and Recovery Act (RCRA), The ComprehensiveEnvironmental 
Response,Compensation,and Liability Act (CERCLA); The EmergencyPlanningand CommumtyRight-to-Know 
Act; The Davis-Beacon Act of 1931; Executive Order 12564; The Landrum-Griffin Act of 1959; The Norris-
LaGuardia Act of 1932; The Taft-Hartley Act of 1947; The Tax Reduction Act Stock Ownership Plan (TRASOP); 
The Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA); The Tax Reform Act of 1986;The Small Business 
Programs Reauthorization and Amendments Act of 1997; The Small Busmess Investment Company Technical 
Corrections Act of 1998; The Small Business Credit Efficiency Act of 1995; The Small Busmess Programs 
Improvement Act of 1996, The Black Lung Benefits Act; The OmmbusReconciliation Act (OBRA); The Federal 
Wage GarmshmentLaw; The Small BusmessJob Protection Act of 1996 (SBJPA); The Job Traimng Partnership 
Act of 1973; The Federal Acquismon StreamhnmgAct of 1994 (FASA); The Federal Acqmsrtron Reform Act of 

p 1995 (FARA); The Age Discrimination Act of 1975; The Copeland “Anti-Kickback” Act of 1934; The Service 
Contract Act of 1965; The Wage Garnishment Act of 1968; The Fair Credit Reporhng Act of 1970, The Securities 

(continued.. .) 
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regulation&associatedwith eachstatute or the hundredsof additional state,municipal and foreign 

statues regulating workplaces. In FY98, the Equal Employment Opportunity Commission 

(EEOC) received over 79,000 complaints alleging violations of the four statutes it enforces.6 

The National Labor Relations Board (NLRB) receivesabout 35,000 complaints annually alleging 

violations of the NLRA.’ These arebut two areasof federal labor and employment law. Yet the 

final rule contemplates that a CO, as part of its responsibility determination, is required to 

inquire into, and weigh in the balance, each and every employment discrimination and labor 

complaint filed against a federal contractor. Who is going to train COs on theserequirements? 


As the leading associationfor HR professionals,SHRM goesto great lengths to ensureits 
members are well educated on and in full compliance with the many laws affecting the 
workforce. A significant portion of SHRM members have devoted their entire careers to 
working within the human resourceprofession and with these laws. SBRM continually offers 
educational seminars and conferencesto help its members keep abreastof the constant changes 
to employment and labor laws and regulations. HR professionals can attest personally from 
experiencethat it is a constantstruggle to remain current with theselaws and regulations. 

It is also a mistake to authorize untrained and inexperienced CO to weigh “satisfactory 
compliance” with the breadth of human resource laws and regulations, especially as this 
evaluation would not be limited to final non-appealabledecisions. The final rule suggeststhat 
coordination with “agency counsel” is intended to solve this problem. It does not. Rather, the 
final rule lacks any process to ensure efficiency in government contracting and fairness to 
governmentcontractors. First, who is “agency counsel” - a lawyer within the contracting agency 
(who also would have no expertise in laws beyond the agency’s business) or a lawyer at the 
agency with expertise, such as DOL or the NLRB or EEOC? Who has the final say on 
contractor qualifications - the CO or the unidentified “agency counsel?’ What process is 
envisionedby which a CO may request advice from “agency counsel” - would the contractor be 
alerted to the request for advice? Would the contractor have an opportunity to submit its own 
statementson eligibility? Resort to advice from “agency counsel” at the NLRB or EEOC would 
only inteject the procurement process into the decisions at other agencies and destroy the 
government’straditional neutrality on labor matters. In sum, requiring COs to assumesuch new 
and heightened obligations will only serveto substantially overburden the procurement process 
and inevitably lead to arbitrary and uneven decisions and legitimate contractor challenges. 
Therefore,the final rule should be repealed. 

(. . .continued) 
and ExchangeAct of 1934; The Social Sew&y Act of 1935; The Health Maintenance Orgamzation Act of 1973; 
The Pregnancy Discrimination in Employment Act of 1978; The Revenue Act of 1978; The Consumer Credit 
Protection Act; The Retirement Equity Act of 1984 (MA); The PersonalResponslblhty and Work Opportomty Act 
(Welfare Reform). 
6 Seehttp:l/www eeoc.gov/stats/allhtml. 

/’ Seehttp:/lwww.nlrb.gov/facts.html. 
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THe lack of standardsto guide the CO’s discretion is no less troubling. Neither an 
administrative complaint nor an unreviewed decision by an Administrative Law Judge 
constitutes a “final” decision that a contractor has violated the law but both are identified as 
legitimate bases on which to disqualify a contractor. At best, a complaint means that a 
Government employee has decided there is “reasonable causeto believe” a violation may have 
occurred. See, inter alia, 29 U.S.C. § 160(l) (“if, after investigation, the officer or regional 
attorney to whom the matter may be referred has reasonablecauseto believe such charge is true 
and that a complaint should issue . . . .“). Just as clearly, the alleged violation may not have 
occurred and the complaint may be withdrawn or dismissed. The status of ALJ decisions runs 
the gamut from agency to agency,’ but in all casessuch decisions are subject to further judicial 
review. It is highly inappropriate to substitute an untrained CO’s determination that a violation 
did occur, in the middle of litigation and before a contractor has exercised its rights of appeal 
which could result in a dismissal of a complaint or a reversalof an initial decision. 

SHRM members deal daily with the varieties of legal obligations and allegations of 
wrong-doing that are imposed by modem employment law. They can attest that casesalleging 
discrimination or unfair labor practices are extraordinarily fact specific. Successor failure of a 
casecan turn on one fact issuethat can take months or yearsto substantiateor verify. The final 
rule provides no assurancesthat different COs will apply the sametests and analysesand, in fact, 
it is almost certain that they will not. What is likely to happenis that (i) the Federal Government 
will basedecisions on federal contract eligibility on unsubstantiatedfacts and allegations and (ii) 
federal contractors will challenge such decisions. A slow, cumbersome and expensive 
procurementprocessis sureto result. 

B. The Final Rule Conflicts With Superior Federal Law. 

Congressional history clearly establishes Congress’ intent to limit debarment and/or 
suspensionto compliance with specific laws. Federal statutessuch as the Davis Bacon Act, the 
Service Contract Act and the Work Hours and Safety Standards Act specifically address 
eligibility for federal contracts. Moreover, the FAR, with congressional authority, defines 
“ineligible” those contractors who violate the “Davis-Bacon Act . .. Service Contract Service 
Act, the Equal Employment Opportunity Acts . .. the Walsh Healey Public Contracts Act, the 
Buy American Act, or the Environmental Acts .,..“’ Each of these statutes is reflected in 
specific contract clauses, as applicable, so that a breach of the statutory obligation also 

8 For instance,an ALJ at the National Labor Relations Board merely issuesa “recommended” decision while 
an ALJ under the Federal Mine Safety and Health Act of 1977,30 U.S.C. 5 801 et seq.,issuesa decision tiat will 
become a final agency unless the Federal Mine Safety and Health Review Commission grants a discretionary 
petition for review. 
9 FAR .9.403. Seealso FAR .22X09 (stating the Office of FederalContract CompliancePrograms(OFCCP) 
can place fii on suspension and debarment last for failure to comply with equal opportunity clause of federal 

f contract). 



General Services Administration 
FAR Secretariat (MVR) 
July 5,200l 
Page 7 

GeneralServicesAdministration 

FAR Secretariat(MVR) 

July 5,200l 

Page7 


constitutes‘a breach of the federal contract.” Therefore, it is clear that prior to the final rule, the 

procurement system already addressed those employment statutes which Congress has 

determined should be included in the debarment/suspensionprocess. Congress has not 

authorized debarment or suspensionas a remedy for alleged violations of the remaining labor 

and employment laws coveredby the final rule - such asviolations of the NLRA, the Fair Credit 

Reporting Act (FCRA), the Employee Retirement Income Security Act @USA), the Family and 

Medical LeaveAct (FMLA), or others. 


Attempts to accomplish legislatively what the tinal rule does administratively are not new 
to Congressand have routinely failed.” In 1999, RepresentativeLane Evans (D-IL) and Senator 
Richard Durbin (D-IL) each introduced legislation in their respective chambers to allow the 
Secretaryof Labor to debar contractors for various alleged violations of certain labor and safety 
laws.” The National Labor Reform Act of 1977, which was not enacted,would have provided 
that “willful” violators of the NLRA would be suspendedfrom federal contracting for three 
years. None of this legislation gained majority support or, recently, any seriousattention. 

Nonetheless,only Congress- and not administrators - has authority to add remedies to 
federal statutes.Chrysler Corp. v. Brown, 441 U.S. 281, 302 (1979) (“The legislative power of 
the United States is vested in the Congress,and the exercise of quasi-legislative authority by 
governmentaldepartmentsand agenciesmust be rooted in a grant of suchpower by the Congress 
and subjectto limitations which that body imposes.“). Without an amendmentto the underlying 
statutes, the FAR Council is preempted in its efforts to add remedies to them. See, e.g., 
WisconsinDep’t oflndus. v. Gould Inc., 475 U.S. 282, 106 S. Ct. 1057 (1986) (Wisconsin statute 
debarring statecontractors after three violations of NLRA preempted). See also, Chamber of 
Commerce v. Reich, 74 F.3d 1322, 1337 (D.C. Cir. 1996) (“No state or federal official or 
Government entity can alter the delicate balance of bargaining and economic power that the 
NLRA establishes,whatever his or its purposemay be.“); Van Hoomissen v. Xerox Corporation, 
368 F. Supp. 829 (1973), appealed on other grounds, 497 F.2d 180 (1974 (denial of 
intervention); appealed on other grounds, 503 F.2d 1131 (9” Cir. 1974 (attorney’s fees) 
(congressionalaction required before punitive damagesmight be awardedunder Title VII, courts 
unable to do what Congresschosenot to do). 

Notably, a federal contractor may be suspendedor debarred for violations of these statutesand provisions 
only after it becomesa federal contractor and after it signs a contract contammg the relevant clauses. The fmal 
rulewould invert thrs processand disqualify bidders beforethey ever srgneda federal contract. 
11 S. 1530, 103rd Cong., 1st Sess.(1993) (proposing to amendthe NLRA to require debarmentfor vrolators 
of labor relations provisions); seealso H.R. 1624, 105* Cong., 1st Sess.(1997) and S. 1098, 105” Cong., 1st Sess. 
(1997). 
12 H.R. 1227, 106’hCong., 1” Sess.(1999); S 1339, 106* Cong , 1” Sess (1999) (allowmg Secretaryof Labor 
to debar or suspendfederal contractor for vrolanons of NLRA, the Fau Labor Standards Act, the Occupauonal 

fSafety andHealth Act, 0138 U.S.C. 0 4212(a) ). 
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The final rule creates a direct conflict with statutory law. San Diego Bldg. Trades 
Council v. Garmon, 359 U.S. 236, 79 S. Ct. 773 (1959), forbids regulation of activities that 
constitute unfair labor practices and preservessuch determinations to the exclusive authority of 
the NLRB with review by the courts of appealsand U.S. Supreme Court. Under Garmon, the 
final rule’s allowance of COs to unilaterally decide whether an NLRB complaint has merit or an 
unreviewed ALJ decision is correct, and then would remedy these supposedviolations through 
disqualification, conflicts with the NLRA (and, by extension, Title VII, and other labor and 
employment laws that specify and limit their enforcement and remedies) and is prohibited.13 In 
this regard, the FAR Council is similarly barred from augmenting NLRA remedies even if its 
proposal were to require disqualification only for final non-appealable findings against a 
contractor. See Wisconsin v. Gould, supra. 

Congresshas authorized the disqualification of contractorsonly by those federal agencies 
best suited to make those decisions. For example, violations of certain prevailing wage laws 
(e.g. Davis-Bacon Act) or environmental laws (e.g. Clean Air Act), can causethe appropriate 
enforcement agency (the Department of Labor OL

) 
or the Environmental Protection Agency 

(EPA) respectively) to disqualify a contractor.’P Under the regime imposed by the final rule, 
every CO in DOD, GSA and NASA may havepreemptive power to disqualify a contractor for an 
alleged breach of labor and employment laws, among others. A CO could, for instance, 
disqualify a contractor for a matter DOL had already determined did not warrant suspensionor 
debarment. Clearly, it is inconsistent with the congressionalintent and the statutory authority of 
other agenciesfor the FAR Council to attempt to grant such expansive and unwarranted and 
unnecessaryauthority administratively. 

The changesmade to the federal procurement processmade by the final rule, ignore the 
fact that Congresshas never passed legislation to support its proposal. In fact, Congress has 
specifically rejected attempts to accomplish these purposes through the correct legislative 
channels. Instead, Congresshas establishedspecific, carefully balanced remedies for violations 
of theselaws. The effort to use the administrative processto amend statutory law conflicts with 
congressionalauthority and should be abandoned. As such, repeal of the final rule is necessary 
to makethefederalprocurementprocessconsistentwith congressionalintent andauthority. 

13 A second was describedby the SupremeCourt in Lodge 76, InternatzonalAss51typeof NLRApreemption
of Machznzsts& Aerospace Workersv. WzsconsinEmployment Relations Comm’n, 427 U.S. 132, 96 S. Ct. 2548 
(1976). Machznzsts’ preemption prohbits regulation of areasintended by Congressto be controlled only by the free 
play of economic forces. As described below, Machinzsts preemption bars the cost regulations proposed by the 
NPRM. 

,’ ‘4 Seealso FAR .9.104-3(e)(referrmgsmall businessmattersto the Small BusmessAdmuustratlon). 
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C.’ 	 The Final Rule Contravenes the Public Policy that Government Shall 
Remain Neutral on Labor Relations Issues. 

Official federal policy specifically statesthe Government shall remain neutral in labor 
disputes. The FAR specifies that “agencies shall remain impartial concerning any dispute 
between labor and contractor management and not undertake the conciliation, mediation, or 
arbitration of a dispute.“‘5 This policy position is not surprising: the NLRA grants exclusive 
authority over labor law violations to the NLD and specifically grants the parties wide freedom 
of action andcontract without Federal or Stateinvolvement. 

The final rule changes this neutral policy on labor relations by requiring a CO to 
determine the merits of labor disputes. Given that a CO lacks experience to ferret out 
independentevidence on “satisfactory compliance” with labor law, a CO would inevitably rely 
on whatever he or she considered “relevant credible information” - exposing a contractor to 
disqualification due to strategicbut unfounded unfair labor practice chargeswhich may be filed 
during an organizing campaign to pressure a contractor to recognize a union without an 
election.16 There is also an incentive for business competitors, disgnmtled former employees 
and others to unfairly target contractors for purposes having nothing to do with the ability to 
perform a federal contract. This departurefrom the proper and long-standing policy of neutrality 
during labor relations disputes could particularly i&re small business concerns. Without 
resourcesto sustain itself, a small businessmight be forced to immediately capitulate to union 
demandsat the first whisper of pressureon a CO to disqualify the contractor. This is no small 
problem: in fiscal year 1998, small businesseswere awarded more than 33 billion dollars in 
Governmentcontracts.‘7 

D. The Final Rule Violates Contractors’ Due Process Rights. 

The expansion of the meaning of “a satisfactory record of integrity and business ethics” 
does nothing to clarify current law and would unnecessarily complicate federal procurement. 
Part 9 of the FAR already prohibits the award of Government contracts to companies with 
irresponsibleor unethical businesspractices. Significantly, however, it also provides contractors 
with specific due process safeguards such as short-term notice and an explanation prior to 
suspension,and long-term notice and a hearing processprior to debarment. Unfortunately, the 
final rule can be applied arbitrarily and without due process, resulting in nonproductive and 
inefficient litigation. 

15 FAR .22.101-l(b)(l). 
16 This is not an imaginary concern and would appear to be consistentwith the mtentions of the fmal rule to 
advanceunion interests by disqualifymg a contractor for any type of alleged NLRA violation and by refusing to 
allow the costsof responding to the muon campaign. 
17 See http://www.house gov/smbizihearing/106ti/1999/9910Zl/talent.hti (Statement by Jnn Talent, 

I Chanmanof House Small BusmessCormmttee,October21, 1999). 
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Thk final rule instructs COs to give “greatest weight to decisions within the past three 
years” but does not actually limit the time period for assessmentof a contractor’s labor and 
employment history. There is no evidentiary standard for “all relevant credible information.” 
The term could represent a very high standard (beyond a reasonable doubt) or a very low 
standard(just enough to persuadethe individual contracting officer). In either case,idiosyncratic 
and inconsistent (and therefore arbitrary) decisionmalcing will result. The combination of 
unlimited time periods and missing definitions or standardsrenders the final rule arbitrary and 
capriciousand therefore should be repealed. 

SHRM recognizes what the FAR Council does not: No company is protected from 
lawsuits, whether worthy or fkivolous. In SHRM”s 1999 Employment Practices Liability Survey, 
more than half of the respondents’ organizations have been named in at least one employment-
related lawsuit in the past five years.” Alleged violations do not establish a company’s 
“willingness or capability” to comply with the law. The Federal Government has over 28,000 
employment discrimination charges filed against it.” Yet no one is arguing the Federal 
Governmentis irresponsible or is not in “satisfactory compliance” with the law. 

The final rule also provides strong incentives for unions, environmental activists, 
consumer groups, plaintiffs attorneys, and business competitors to unfairly target prospective 
contractorsin efforts to show “credible information” of noncompliance with federal law. 

Without a clear and appropriate standard, it is arbitrary to grant a CO carte blancke 
authority to base contract awards on mere allegations of wrongdoing. If a contractor were 
eliminated becausea CO made a “non-responsibility determination,” it would not be allowed to 
submit a revised proposal,2othereby completely terminating the contractor’s right to participate 
in the bid process. This undefined and unbridled power would deprive a contractor of due 
process,sincethe CO would be unilaterally taking away a contractor’s opportunity to bid. 

E. 	 The Final Rule Fails to Provide A Nexus Between Violations and 
Ability to Perform. 

The final rule fails to articulate any requirement of a “nexus” between a past violation of 
law and a current ability to perform the contract. Causesfor debarment generally have common 
characteristicsthat involve seriousmisconduct such as fi-aud,theft or antitrust violations as they 

1s The Society for Hnman ResourceManagementand JacksonLews, 1999 EmpZoyment Practices Liabilzty 
Survey (1999). 
19 EEO ComplaintData Shortcomings, May 4, 1999. We note that the FederalGAO/GGD-99-75, 
Govermnentrecently settled an ancient class action complaint of chscriminationagamstwomen with the payment of 
more than $508 milhon, a record settmgnumber. SeeThe Washington Post, A-l (March 23,200O). 

/ 2o 65 Fed. Reg. 80255 (2000) Part 15.503-Notifications to unsuccessfulofferors. 
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apply to the terms of a Government contract.” Short of statutory debarment authorized by 

Congress(Davis-Bacon Act, etc.), the FAR allows debarmentfor “any other causeof so serious 

or compelling a nature that affects the present responsibility of a Government contractor or 

subcontractor.‘“2 Since the FAR thereby already precludes contract awards in instances of 

egregiousmisconduct, the revisedproposedregulations aretotally unnecessary. 


Without explanation or rationale, the final rule eliminates any requirement of a nexus 
between violations of law and a contractor’s present ability to perform. Present responsibility 
hasbeenthe hallmark of debarmentand suspensionprocedures. There are at least ten factors the 
FAR directs a debarring official to consider in deciding whether a contractor has the ability to 
perform the contract.23Pastviolations of employment, labor and consumerprotection laws, even 
if finally decided to a non-appealable decision, do not necessarily give rise to a contractor’s 
presentinability to perform a specific contract. In fact, after a non-appealablefinal decision, any 
such violations are and must be remedied and are, therefore, stale as to influencing a current 
ability to perform. If by chance labor or employment law violations would actually interfere 
with a contractor’s ability to perform, currentregulation provides for the appropriate remedy. 

F. 	 The Final Rule Increases Paperwork and Overhead Costs for 
Contractors and the Government. 

The final rule imposes unnecessaryand extensive new paperwork and record keeping 
requirements. As contemplated by the regulation, contractorswould have to supply information 
as to their legal compliance with the identifiable laws and each would have to “certify” their 
general legal compliance. If information is found to be inaccurate or incomplete, contractors 
could be exposed to criminal liability. Facing that prospect, large federal contractors will be 
forced to establish large networks of information to identify any and all claims that might 
possibly fit the reporting requirements,updated for each occasionand for eachand every federal 
contractof any dimension. 

Moreover, prime contractors would be subject to further responsibility by having to 
ensurethat subcontractorsmeet a test of “satisfactory compliance” with labor, employment, tax, 
environmental, antitrust and consumer protection laws. Obtaining effective information to 
“police” its subcontractorswill be costly to the prime contractor (and to the Government) and 
will in no way lead to good working relationships among prime and subcontractors or lead to 
improved performance on the federal contract. 

21 FAR .9.406-2(a)-(c). 
22 FAR .9.406-2(c). 

/ 23 FAR .9.406-l. 
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Either way, a prime contractor is still at the mercy of a CO’s subjective interpretation. 
The final rule runs directly counter to previous reforms that eliminated unnecessarycompliance 
certification and therefore should be repealed. 

II. FAR PART 31 COST PRINCIPLES 

The changesto Cost Principles in Part 31 are unnecessary,counter-productive, beyond 
the authority of the FAR Council, and therefore should be repealed. 

A. 	 The Disallowance of Costs Associated with Lawful and Protected 
Activities Relating to Union Organizing Destroys Government 
Neutrality and Conflicts with Superior Federal Law. 

The final rule disallows “[closts krrred for activities that assist, promote, or deter 
unionization.” With the disallowance, the Government moves from its traditional and express 
position of neutrality in labor relations mattersto a decidedly pro-union position. Costs that help 
solidify and maintain union representation would be allowed, costs that help explain 
management’sviews on whether employeesshould vote for unions in the first place would not. 
The Federal Government should not exerciseits procurement power to support unions. For this 
reason,this provision should be repealed. 

Representationby a union is a statutory right under the NLRA and equally protected is 
the right to refrain from representation. See 29 U.S.C. $ 157. Union organizing is protected 
under the NLRA and equally protected IS the right of management to express its views on 
representation.- See 29 U.S.C. Q158(c). The former FAR cost principles recognize this 
dichotomy: both the costs associated with the expression of management’s lawful opinions 
during an organizing campaign and the costsassociatedwith furthering good labor-management 
relations if a union wins are allowed. This is as it should be. Both are legitimate and legal 
customarycostsof operating a business. 

The Machinists preemption doctrine, see n.13 above, stands for the proposition that 
neither Statesnor the Federal Government can regulate in areasunder the NLRA that Congress 
intended theseareasto be left to the free force of economic forces. Union organizing campaigns 
are one such area. The proposal to disallow lawful employer campaign activities conflicts with 
this superior federal law. 

B. 	 Costs of Defense in Civil and Administrative Proceedings Where 
There is No Proof of Fraud Should Be Allowed. 

The final rule disallows those costsrelated to “a civil or administrative proceeding [when 
there is] a finding that the contractor violated, or failed to comply with, a law or regulation.“24 

p24 65 Fed. Reg. 80258 (2000) -Part 31.205-47. 
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For reasons that are undeclared and unclear, the FAR Council omitted previous reference 

limiting this provision to proceedingsin which fraud was proved or monetary penalties imposed. 

This entire approachshould be reconsideredasunnecessary,unworkable and unfair. 


First, as described above, an “administrative proceeding” is not the termination point of 
any litigation. Decisions by Administrative Law Judges may be reversed within the 
administrative appealsprocess. Would the final rule disallow the costs of trial defense-when a 
contractor “lost” at the administrative proceeding - but allow the costs of appeal, when the 
contractor won? What about the instancesin which the administrative proceeding at all levels 
results in a loss for the contractor but a court reverses? Would the defensecosts be disallowed 
except those related to the appeal? And how would one parse this language in the instance in 
which numerous violations were alleged and only one proved? Is the entire defense cost not 
allowed? 

Smaller contractors may find themselvesunfairly leveragedout of a chanceto defend at 
all becausethey cannot risk an adverseALJ decision or afford an appeal. 

Second, the disallowance dramatically increases costs for contractors and the 
Governmentsince no contractor could afford to settle a dispute short of total vindication on final 
appeal. This disallowance may not add cost to the procurement side of the Government - except 
that DOD, GSA and NASA may find some desired contractors “disqualified” - but it will add 
untold coststo the budgets of DOL, NLRB, EEOC and other agenciesthat enforce the labor and 
employment laws at issue and that depend on compromise to accomplish their missions within 
budget. 

Federal contractorsmake decisions about fighting, settling and appealing litigation all the 
time (as does the Federal Government when it is the defendant). Thus, for costs that are not 
deemedper se unallowable by the FAR costprinciples now found at FAR Part 31, the significant 
test of allowability is and should remain one of reasonableness- whether the costs were 
reasonablyincurred and the reasonablenessof the coststhemselves. The reasonablenessof costs 
incurred asa result of employee suits dependson the facts and circumstancesthat gaverise to the 
suits as well as the expenditures in defending them.25 Each claim of allowability must be 
separatelyreviewed. 

Victory or loss should not be the standardby which reasonablenessis measured. More 
practically, the Armed ServicesBoard of ContractAppeals (ASBCA) has recognized: 

[WJe conclude that an ordinarily prudent person in the conduct of competitive 
business is often obliged to defend lawsuits brought by third-parties, some of 
which are frivolous and others of which have merit. In either event, the restraints 

125 SeeNorthrop WorldwideAircraft Services,Inc., 95-1 BCA 27,503 (ASBCA 1995). 
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or requirements imposed by generally-acceptedsound business practice dictate 
that, except under the most extraordinary circumstances,a prudent businessman 
would incur legal expensesto defend a litigation and that such expensesare of the 
type generally recognized as ordinary and necessary for the conduct of a 
competitive business. Accordingly, legal expensesincurred in defending a civil 
litigation brought by a third-party, regardless of the outcome, are prima facie 
reasonableand are allowable, unlessshown to havebeen incurred unreasonablyor 
[unlessreimbursement is expresslyprohibited by an exclusionary costprinciple.26 

The final rule would fundamentally changefederal procurement policy without a rationale as it 
would deprive contractors of the “reasonableness”standard. 

The basic flaw with the approachof the final rule is that it forgets its antecedents. The 
provision on costsof legal proceedingswas designedto implement the Major Fraud Act of 1988, 
which limited certain costs under federal contracts. See 18 U.S.C. $ 293 (a)(3) (disallowing 
costsrelating to “a civil judgment containing a finding of liability, or an administrative finding of 
liability, by reasonof such violation or failure to comply, zfthe charges which are the subject of 
the proceeding involve fraud or similar offenses.) (Emphasis added.) The breadth of the final 
rule ignores its statutory underpinnings and is, most likely, beyond the authority of the FAR 
Council. 

The final rule contains no explanation or justification for so abruptly expanding beyond 
the expresspolicies of the Major Fraud Act. This may not be surprising in that there are very 
sound policy reasons for the limitations contained in the statute. It is not unreasonable for a 
contractor to defend itself against Government allegations of wrong-doing, especially as 
Government prosecutors constantly “push the envelope” and make unlawful today what was 
perfectly lawful yesterday. Part 31 of the final rule demonstratesjust such a proclivity. 

Even without the statutory limitations of the Major Fraud Act, this revision to cost 
principles is based on a faulty premise and is unnecessaryand unwise. Federal contractors 
charge the Government the cost of performance on federal contracts, which naturally includes 
normal and customary overhead expenses. Federal contractors charge private commercial 
customerson the same basis. In the 21st Century, there can be no doubt that one of the normal 
and customarybusiness expensesof any businesswith employeesis the defenseof chargesand 
claims that some federal law was violated. The suggestionthat the Federal Government should 
stop paying “attorneys’ fees” for the defenseof these claims mis-states the point. Rather, like 

26 Hirsch Tyler Co., ASBCA 20962, 76-2 BCA 12075 (ASBCA 1995). See also, Northrop Worldwzde 
Awcraft Servzces, Inc., 95-l BCA 27,503 (ASBCA 1995); Northrop Worldwde Azrcraft Senwes, Inc., ASBCA 
45216, 1998 ASBCA LEXIS 53 (March 26, 1998) (legal fees in unsuccessful defense resulting UI $1.8 milhon 

t verdict found to be reasonable). 
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any other’customer, the Federal Government merely pays an overhead cost that representsthe 

generalcost of doing business. 


CONCLUSION 

The December 20, 2000 final rule makes changesin procurement policy that contain 
serious flaws and errors. COs have neither the skills nor the resourcesto perform the tasks 
required. Moreover, the final rule adds remedies for alleged breachesof labor and employment 
laws through the procurement process that directly conflict with the exclusive jurisdiction of 
federal agenciesand departments. Not allowing costsfor defenseof civil labor and employment 
suits runs counter to the statutory basis in the Major Fraud Act on which it standsand is unwise 
and unfair. 

For thesereasons,SHRM urgesthe Administration to revoke the final rule. 

Thank you for this opportunity to submit comments on behalf of the members of the 
Society for Human ResourceManagement. 

Respectfully submitted, 
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